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Michael G. Helms - 014470 LQE WE D

JENNINGS, STROUSS & SALMON, P.L.C. "y
A Professional Limited Liability Company Dt ( e .

One Renaissance Square | SR
Two North Central Ave.

Phoenix, AZ 85004-2393 ror RS,
Telephone: (602) 262-5911 OF Akicona
P
Attorneys tor Best Western International, Inc.
IN THE UNITED STATES BANKRUPTCY COURT
FOR THE DISTRICT OF ARIZONA
Inre No. B-99-09162-ECF-GBN
LEEWARD HOTELS, L.P., an Arizona Chapter 11
hmited partnership,
MOTION OF BEST WESTERN
Debtor. INTERNATIONAL, INC., FOR
RELIEF FROM AUTOMATIC STAY

‘ll

The Motion of Best Western International, Inc., respectfully represents as
follows:

1. Best Western International, Inc. ("BWI") is a non-profit corporation
organized pursuant to the laws of the State of Arizona, and operated on a cooperative basis
by and for the benefit of its members.

2. The Debtor, Leeward Hotels, |..P., commenced this bankruptcy by the
tiling of its pctition for rclicf hercin on or about August 2, 1999.

3 Debtor claims to be the successor in interest to Leavenworth Hotel, L.P.;
Ottawa Hotel, L.P.; Olathe Best Hotel, L..P.; Liberty Best Hotel, 1..P.; and Lubbock Best
Hotel, L.P.

4, On or about the 24th day of January, 1997, Ottawa Hotel, L.P. entered into a
Membership Agreement with BWI to affil:ate the Best Western Hallmark Inn, Ottawa,

Kansas with BWI; to license Ottawa Hotel, L.P. to use the "Best Western" name and
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identification symbols; and to authorize Ottawa Hotel, L.P., to utilize the various services,
including the reservations system, of BWIL. A copy of said Membership Agreement is
attached hereto as Exhibit "A", and incorporated herein by reference.

5. On or about the 24th day of January, 1997, Olathe Best Hotel, L.P. entered
into a Membership Agreement with BWI to affiliate the Best Western Hallmark Tnn South,
Olathe, Kansas with BWI; to license Olathe Best Hotel, L.P. to use the "Best Westen"
namc and identification symbols; and to authorize Olathe Best Ilotel, L.P. to utilize the
various services, including the reservations system, of BWI. A copy of said Membership
Agreement 1s attached hereto as Exhibit "B, and incorporated herein by reference.

6. On or about the 24th day of January, 1997, Leavenworth Hotel, 1..P. entered
into a Membership Agreement with BWI to affiliate the Best Western Hallmark Inn,
Leavenworth, Kansas with BWI; to license Leavenworth Hotel, L.P. to usc the "Best
Western" name and identification symbols; and to authorize Leavenworth Iotel, L.P. to
utilize the various services, mcluding the reservations system, of BWIL. A copy of said
Membership Agreement is attached hereto as Exhibit "C", and incorporated herein by
reference.

7. On or about the 24th day of January, 1997, Leavenworth Best Hotel, L.P.
(believed to be a’k/a Liberty Best Hotel, L..P.) entercd into a Membership Agreement with
BWI to affiliate the Best Western Hallmark Inn North, Liberty, Missouri with BWI; to
license Leavenworth Best Hotel, L.P. to use the "Best Western" name and identification
symbols; and to authorize Leavenworth Best Hotel, L.P. to utilize the various scrvices,
including the reservations system, of BWI. A copy of said Membership Agreement is
attached hereto as Exhibit "D", and incorporated herein by reference.

8. On or about the 31st day of January, 1997 , Tubhock Hotel, I..P. entered into
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a Membershtp Agreement with BWI to affiliate the Best Western Lubbock Regency Hotel,
Lubbock, Texas with BWI; to license Lubbock Hotel, L.P. to use the "Best Western" namie
and identification symbols; and to authorize Lubbock Hotel, L.P. to utilize the various
services, including the reservations system, of BWIL. A copy of said Membership
Agreement is attached hereto as Exhibit "E", and incarporated herein by reference.

9. Each of the above-identified Membership Agreements provides that the
Membership Agreement terminates upon sale or transfer of conuol of (he hotel
properties. Debtor claims that 1t obtained ownership and control of each of the above-
identified hotel properties subsequent to the dates of the Membership Agreements. BWI
was not informed of any sale or transfer of control of any of the hotels prior to the
commencement of this bankruptcy proceeding. Best Western memberships are not
transterrable without the prior written approval of Best Western, which approval has
neither been requested nor granted.

10.  Each of the Membership Agreements further provide that the license to use
the Best Western name, trademarks, service marks and identification symbols also
terminates upon termination of the Membership Agreements.

11.  Notwithstanding the termination of the foregoing Membcrship Agreements
prior to the commencement of these bankruptcy proceedings, and solely because BWI
was unawarc that ownership and control of the hotel properties had been transferred or
sold, BWI has continued to provide membership services to the hotel properties to the
present date, including reservations services. Similarly, each of the hotel properties has
continued to utilize the “Best Western” name, trademarks, service marks, and
identification symbols since the termination of the membership and license agreements,

without authority or approval of BWI.

SODMAGRPWISEJSS. LEGALJSSLib99:666821.1




10

11

i2

13

12.  Pursuant to BWI’s policies and procedures, BWI can not enter into other
Membership Agreements with owners of other hotel properties in the vicinity of existing
Best Western affiliated hotels without first allowing cxisting Best Western members an
opportunity to comment upon such application and to request an impact study with
respect to such application. Accordingly, BWI may not accept membership applications
from other properties within the vicinity of Ilebtor’s Best Western hotel properties until
first allowing Dcbtor an opportunity to request an impact study with respect to such
application. In this case, because of the stated intent of Debtor to affiliate with a
competitor of BWI, such procedure would permit competing hotel properties to request
such impact study and delay the process of establishing new Best Weslern properties in
such areas.

13.  Cause exists to modify the automatic stay of 11 U.S.C. §362 hcrein for the
following reasons, and each of them:

a) each of the Membership Agreements terminated by its own terms
prior to the commencement of this bankruptcy case;

b) BWI 1s precluded from accepting any applications from third partics
in the vicinity of the subject hotel properties so long as Debtor’s
properties hold themselves out as Best Western affiliated hotcls and
continue to receive membership services from BWI, without first
allowing Debtor, soon to be a competitor of BWI, an opportunity to
demand impact studies and delay the approval process for new BWI
members; and

c) no enforceable agreement exists between Debtor and BWI to require

BWTI to continue to provide membership services to Debtor.
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1 WHEREFORE, Best Western International, Inc., requests an order from the Court
2 modifying the automatic stay pursuant to 11 U.S.C. §362 to permit BWI to immediately
3 terminate all membership services to the above-identified hotel properties, including
+ participation in the Best Western reservations system, 1o terminate alt license agreements
5 for such properties; and to prohibit the Debtor and all other persons acting for, or in

6 concert with, the Debtor from using the Best Western name, trademarks, service marks,

7 and identification symbols; and for such other relicf as the Court decms just.

8 Dated this _z_ir‘z day of December, 1999,

9

10 JENNINGS, STROUSS & SALMON, P.L.C.
1 - ._ Ry
" By o felio LT,

Michael G. Helms

13 One Renaissance Square

Two North Central Ave.

14 Phoenix, AZ 85004-2393
Attorneys for Movant Best Western
International, Inc.

Copy of the foregoing mailed on this
18] ¢ °*~day of December, 1999, to:

19 Carolyn J. Johnsen

HEBERT, SCHENK & JOHNSEN, P.C.
1440 East Missouri Avenue

21 Missouri Commons Suite 125

Phoenix, AZ 85014-2459

Paul A. Randolph, Fsq.
Office of the U.S. Trustee
24 P.0O. Box 36170

Phoenix, AZ 85067-6170
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Daren W, Perkins, Esq.
SNELL & WILMER
One Arnzona Center
400 E. Yan Buren
Phoenix, AZ 85004
Attorneys for GMAC

Randolph A. Haines, Esq.
LEWIS & ROCA

40 North Central Avenue
Phoenix, AZ 85004-4429
Attorneys for Amresco

David W. Elmquist, Esq.
WINSTEAD SECHREST & MINICK
5400 Renaissance Tower

1201 Elin Streel

Dallas, TX 75270

Attorneys for GMAC

Steven N. Berger, Esq.
ENGLEMAN BERGER PC
3636 North Central Avenue
Suite 1100

Phoenix, AZ 85012-1941

Laurel M. Isicoft, Esq.

KOZYAK TROPIN & THROCKMORTON, P.A.
2800 First Union Financial Center

200 South Biscaync Boulcvard

Miami, Florida 33131

L
¥

By ; )Z’C—z‘{t.m L /Ak/u/ -f,(.fﬁ,éf f’.-Z;—’
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UNITED STATES BANKRUPTCY COURT
DISTRICT OF ARIZONA

NOTICE THAT EXHIBITSTO THISELECTRONICALLY FILED DOCUMENT ARE
NOT ATTACHED.

There were one or more exhibits and/or other attachments filed with this pleading that
consisted of pages too numerous for the clerk to scan and electronicaly file as part of the
pleading. Paper copies of these exhibits are maintained at the Office of the Clerk. They
may be reviewed at that office 9:00 am. to 4:00 p.m., Monday to Friday, at

2929 North Central Avenue, Ninth Floor, Phoenix, Arizona, or you may arrange to obtain
copies from the filing attorney.

KEVIN E. OBRIEN
CLERK OF COURT



